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THE DIFFERENT MATRIMONIAL PROPERTY REGIMES: 

1. IN COMMUNITY OF PROPERTY (THE STATUS IF NO ANTE-NUPTIAL CONTRACT IS SIGNED) 

This means that when two people marry, their separate estates become one joint estate i.e. their separate assets 

and liabilities become part of one pool when they marry.  So “my” house becomes “our” house, and “my” 

creditors become “our” creditors.  Therefore, for example, a creditor of my business venture can attach our house 

if I don’t pay my debt.  Also take note of the following: 

 Each party has a right of disposal over the assets of the joint estate i.e. can sell it. 

 Parties have financial equality i.e. everything gets split 50/50 in case of divorce, and, since the asset of one 

becomes the asset of both, and the liability of one becomes the liability of both, all assets can be sold to 

settle the debts of one of the spouses. 

 

2. OUT OF COMMUNITY OF PROPERTY EXCLUDING ACCRUAL (ANTE-NUPTIAL CONTRACT (“ANC”) SIGNED) 

This means that the parties’ separate assets and liabilities stay their own when they get married.  Any assets 

acquired/accrued after the wedding stay the asset of the person who acquired/accrued it, and any liability 

incurred after the wedding, stay the liability of the person who incurred it.  For example, if I owe money to a loan 

shark, the loan shark cannot take your assets to cover my debt.  He can ONLY look to my assets to cover my debt.  

A few further things to consider include: 

 Each party has the full right of disposal over his/her own assets. 

 In the case of divorce neither party is responsible for the liabilities of the other, and neither of the parties has 

a claim to the assets of the other.  Your financial position stays as if you were never married, BUT there are 

two major exceptions: 

(1) EXCEPT if you specifically make a joint investment in which case that joint investment will be the asset of 

both of you, or if you for instance become partners in a joint venture.  You will then be jointly responsible 

for the debts of that specific joint venture in which you are partners and you will share jointly in the 

profits and assets of the venture; and 

(2) EXCEPT that debts by one spouse for household necessities can be claimed jointly from both spouses.  

This includes things like groceries, water, electricity etc, namely items which both spouses had the use of.  

However, a bond instalment or balance cannot be claimed from a spouse if the property is not in fact in 

their name because a bond instalment is not seen as a household necessity. 

 

3. OUT OF COMMUNITY OF PROPERTY WITH ACCRUAL (ANTE-NUPTIAL CONTRACT SIGNED) 

As with #2 above, the assets and liabilities that each of the spouses had before they were married, stay their own 

assets and liabilities, BUT only if those assets and liabilities are listed as such in the ante-nuptial contract when 

the parties set out the value of their separate estates at the time of marriage.  Also as with #2 above any assets 

acquired/accrued after the wedding stay the asset of the person who acquired/accrued it, and any liability 

incurred after the wedding, stay the liability of the person who incurred it.    The following final points will show 

the difference from #2 above: 

 Each party has the full right of disposal over his/her own assets. 

 In the case of divorce neither party is responsible to creditors for the other’s liabilities, and [AND HERE 

COMES THE DIFFERENCE] the party whose estate has accrued or grown in value the least, is entitled to a 

portion of the accrual or growth of the other party’s estate.  This means the following: 
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o On divorce or death, each party calculates the value with which their estate has increased since they got 

married.  The value of your estate is the nett sum of all your assets and all your liabilities, and accrual 

refers only to an increase in the value of your estate i.e. if your estate has decreased in value it only 

means that your accrual is ZERO. 

o The accrual of both parties is compared to each other and the difference between the two is calculated. 

o This difference is divided in half. 

o The party whose accrual was the most, has to pay half of the difference in accrual to the other party. 

o The calculation looks something like this (if A and B were married): 

 

  Value of A’s estate at the time of divorce 

Less: Value of A’s estate at the time of marriage (set out in ANC) 

 = Accrual of A’s estate    

 

  Value of B’s estate at the time of divorce 

Less: Value of B’s estate at the time of marriage (set out in ANC) 

 = Accrual of B’s estate    

 

EXAMPLE 1: The value of A’s accrual is R100 and the value of B’s is R60. 

 A has accrued R100 and B has accrued R60. 

The difference between the accrual of A and B is calculated – in this example the 

difference is R40 (R100-R60=R40). 

 Since A’s accrual was the most, A will have to pay half of this difference to B i.e. A will 

pay R40/2 = R20 to B. 

 

EXAMPLE 2: The value of A’s accrual is R100 and the value of B’s is (–R80). 

 Therefore A has accrued R100 and B has accrued nothing. 

 The difference between the accrual of A and B is calculated – in this example the 

difference is R100. (R100-R0=R100) 

 Since A’s accrual was the most, A will have to pay half of this difference to B i.e. A will 

pay R100/2 = R50 to B. 

 

o In practice it means that while you don’t have to worry about the creditors of your spouse attaching your 

assets, the liabilities of your spouse can be so much that you have to pay over a portion of your accrual to 

your spouse’s estate on divorce, which the spouse’s creditors can then attach to settle their claims.  

 

Note:  This document does not constitute professional legal advice and should be used as a guide only.  The information 
contained herein is subject to change without notice. 


